IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVISION

STEPHANIE ANDERS )
for A. A., aminor child, )
) Civil Action No. 7:04CVv00682
Plantiff )
)
V. ) MEMORANDUM OPINION
)
JO ANNE B. BARNHART, Commissioner )
of Socid Security )  By: Hon. Glen E. Conrad
) United States Didtrict Judge
Defendant )

Stephanie E. Anders hasfiled this action on behdf of her daughter, A. A., chalenging the fina
decison of the Commissioner of Socid Security denying A. A.’scdam for continuing child's
supplemental security income benefits under Title XV of the Socid Security Act, 42 U.S.C. 88 1381-
1383(d). Jurisdiction of this court is pursuant to 42 U.S.C. § 1383(c)(3) which incorporates § 205(g)
of the Socia Security Act, 42 U.S.C. §405(g). Asreflected by the memoranda and argument
submitted by the parties, the issues now before this court are whether the Commissioner’ sfind decision
is supported by substantia evidence, or whether thereis“good cause’ as to necessitate remanding the
case to the Commissioner for further consideration. See 42 U.S.C. 8§ 405(g).

Stephanie Andersfiled an gpplication for child's supplementa security income benefits on
behdf of A. A. on January 24, 1995.* It was determined that plaintiff suffered from alisted impairment

on the basis of leukemia. Accordingly, her application was gpproved, with disability beginning

L For purposes of consistency and clarity, A. A. hereinafter shall be referred to as the plaintiff in this case.



December 8, 1994. On February 13, 2002, the Socid Security Adminigtration notified plaintiff that it
had determined that her disability ended on February 1, 2002 because her leukemiawas in remission.
Pantiff gppeded this decision, and her case eventudly reached an Adminigrative Law Judge for ade
novo hearing and review.

The Adminigrative Law Judge rendered her decison on July 26, 2004. The Law Judge dso
concluded that plaintiff isno longer entitled to child’s supplementa security income benefits. The Law
Judge found that plaintiff suffers from child' s fibromyagiawith possble mild scolios's, asthma,
hypertention, hedled resduds of chemotherapy for leukemia, and chronic depresson. Whilethe Law
Judge congdered plaintiff’s problems to be severe, she ruled that the impairments do not meet or equa
any listed impairment under Appendix | to Subpart P of the Adminigrative Regulaions Part 404. The
Law Judge noted a“marked”’ limitation in terms of plaintiff’s hedth and well being. However, in dl
other respects, the Law Judge determined that plaintiff’s limitations are less than marked. Thus, the
Law Judge aso concluded that plaintiff’s impairments are not functiondly equivaent in severity to any
listed impairment. Based on her finding that plaintiff’ s disability ended on February 1, 2002, the Law
Judge concluded that plaintiff isno longer entitled to child's supplemental security income benefits. See,
generdly, 20 C.F.R. 8§416.924. The Law Judge's opinion was adopted as the fina decison of the
Commissioner by the Socid Security Adminigtration’s Appeds Council. Having exhausted dl available
adminigrative remedies, plaintiff has now gppedled to this court.

Under 42 U.S.C. 8§ 1382¢(a)(3)(C), disahility, for purposes of child’s supplementa security

income bendfit dams, is defined as follows:



(1) Anindividua under the age of 18 shdl be consdered disabled for the purposes of

this subchapter if that individud has amedicaly determinable physicd or menta

impairment, which results in marked and severe functiond limitations, and which can be

expected to result in death or which has lasted or can be expected to last for a

continuous period of not less than 12 months.

(i) Notwithstanding clause (1), no individua under the age of 18 who engagesin

subgtantia gainful activity (determined in accordance with regulations prescribed

pursuant to subparagraph (E)) may be considered to be disabled.
The regulations relevant to the instant case are set forth under 20 C.F.R. § 416.924, et seq. Under 20
C.F.R. §416.924, athree-step test is established for purposes of adjudication of aclaim for child's
supplementa security income benefits. The first determination is whether the child is working and
performing substantid gainful activity. 20 C.F.R. 8 416.924(b). If the child is not working, it must then
be decided whether the child suffers from a severe (more than dight or minima) impairment or
combination of impairments. 20 C.F.R. § 416.924(c). If the child suffers from a severe impairment or
combination of imparments, it must then be determined whether the child's impairment(s) mest,
medicaly equd, or functiondly equa an impairment listed under Appendix | to Subpart P of the
Adminigrative Regulations Part 404. 20 C.F.R. 8416.924(d). Provisonsfor determination of medica
equivaence are established under 20 C.F.R. § 416.926. Provisonsfor determination of functiona
equivaence are established under 20 C.F.R. 8§ 416.926a. Stated generdly, to functionally equa a
liged impairment, a child must demondrate one "extreme" limitation in one area of functioning or
domain, or show "marked" limitationsin two areas of functioning or domains. 20 CFR. 8
416.926a(d). There are 9x areas of functioning to be consdered: acquiring and using information;

attending and completing tasks, interacting and relaing with others; moving about and manipulating

objects; caring for yoursdlf; and health and physical well-being. 20 C.F.R.8 416.926a(b)(1).



Subsequent to the final decison of the Commissioner, new medica evidence was submitted by
plantiff. The new evidence consgts of various reports deding with the evauation and treatment of
plantiff’sfibromyagia Also included are reports developed in connection with psychiatric trestment
provided by Dr. Ann Hedberg. Plaintiff now seeks remand of the case so that the new medica
evidence may be consdered along with the reports aready of record.

InBordersv. Heckler, 777 F.2d 954 (4th Cir. 1985), the United States Court of Appedsfor the

Fourth Circuit summearized the standards under whichamotion for remand must be consdered asfollows;

A reviewing court may remand a Socia Security case to the Secretary on the basis of
newly discovered evidence if four prerequisites are met. The evidence must be "relevant
to the determination of disability at the time the agpplication wasfird filed and not merdy
cumulative” Mitchell v. Schweiker, 699 F.2d 185, 188 (4th Cir. 1983). It must be
materid to the extent that the Secretary's decison "might reasonably have been different”
had the new evidence been before her. King v. Cdifano, 599 F.2d, 597, 599 (4th Cir.
1979); Smsv. Harris, 631 F.2d 26, 28 (4th Cir. 1980). There must be good cause for
the dlamant's failure to submit the evidence when the claim was before the Secretary, 42
U.S.C. 8§ 405(g), and the claimant must present to the remanding court "at least a generd
showing of the nature" of the new evidence. King, 599 F.2d at 599.

777 F.2d at

Afterareview of the record inthis case, the court must concludethat plaintiff has established “good
cause’ for remand of her case to the Commissoner for further consderation. Plaintiff has submitted dl of
the new medica records to the court, so there is no question as to the nature of the new evidence.
Furthermore, therecord revedsthat Dr. Hedbergisthe first psychiatrist who has eval uated plaintiff, despite
the fact, as found by the Law Judge, that plantiff has carried adiagnosis of chronic depression since she
wasfirg found to be suffering fromleukemia. Thus, the court believesthat the more recent medica findings

clearly relate back to the period of time adjudicated by the Commissioner in connection with plaintiff’s



dam for continuing child's supplementa security income benefits. Findly, it appears that plaintiff was
referred to Dr. Hedberg by another medical professond, and that plantiff did not orchestrate the timing
of the referrd. Stated differently, the court concludes that  there has been no attempt to manipulate the
adminigrative process by the timing of the submission of the new medica evidence.

The more difficult question posed by the motion for remand concerns the probative vaue of Dr.
Hedberg's psychiatric findings. In her clinicd notes, Dr. Hedberg documents symptoms of fatigue,
anhedonia, decreased concentration, increased irritability, isolating behavior, and fedings of sadness,
hopelessness, helplessness, and worthlessness. Flaintiff has admitted some suicidd ideation.  However,
asprevioudy noted, the Adminidrative Law Judge specificdly found that plaintiff suffersfroma“marked”
imparment in terms of her hedth and well being. Arguably, the psychiatric manifestationsreported by Dr.
Hedberg fdl primarily under this category. On the other hand, it isaso clear that the psychiatric report
belies the Law Judge's findings that plaintiff is without limitations for acquiring and using information;
atendingand completingtasks; interactingand rdaing withothers; and caring for hersdf. Indeed, the court
believesthat the psychiatric report establishesthe existence of imparmentsand limitations of functionwithin
these domains. Accordingly, the court must concludethat plaintiff hasestablished “good cause” for remand

of her case to the Commissoner for consderation of the new medica evidence. SeeBordersv. Heckler,

Supra.

For the reasons stated, the court finds that plaintiff has established “good cause” for remand of her
case to the Commissioner for further development and consideration. See 42 U.S.C. § 405(g). An
appropriate order of remand will be entered thisday. Should the Commissioner be unable to decidethis

case in plantiff’'s favor based on the exiding adminidraive record and the new medica reports, the



Commissioner shdl conduct a new adminigrative hearing at which both sdeswill be dlowed to present
additiond evidence and argument. The court believes that referra of plantiff to a consultative psychiatrist,
and an assessment of plaintiff’ s work-related emotiond function, would be most hepful inthis case.

The Clerk isdirected to send certified copies of thisMemorandum Opiniontodl counsel of record.

DATED: This 22" day of June, 2005.

/9 Glen E. Conrad
UNITED STATESDISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVISION

STEPHANIE ANDERS for )
A. A., aminor child, )
) Civil Action No. 7:04CVv00682
Hantiff )
)
V. ) JUDGMENT AND ORDER
)
JO ANNE B. BARNHART, Commissioner )
of Socid Security ) By: Hon. Glen E. Conrad
) United States Didtrict Judge
Defendant )

For reasons stated in aMemorandum Opinion filed this day, it is now
ORDERED
asfollows

1 This case shal be and hereby is REMANDED to the Commissioner for congderationof
new medica evidence;

2. Upon remand, should the Commissioner be unable to decide this case in plaintiff's favor
on the basis of the exigting record, the Commissioner shdl conduct a supplemental administrative hearing
a which both sides will be dlowed to present additiona evidence and argument; and

3. The parties are advised that the court considers this remand order to be a " sentence Sx"

remand. See Mdkonyanv. Sullivan, 501 U.S.89, 111 S. Ct. 2157 (1991); Shddav. Schaefer, 509 U.S.

292, 113 S. Ct. 2625 (1993). Accordingly, the court shal retain jurisdiction in this maiter. Once the
Commissioner of Socia Security renders a new decision following remand, should the claimant be

dissatisfied with the new decison, the clamant may petition the court for entry of an order reingating the



case on the active docket for judicid review of the new decison. Should both sides be satisfied withthe
Commissioner's new decison following remand, the prevailing party shdl petition the court for entry of a
final order adopting and ratifying the new decison.

The Clerk is directed to send certified copies of this Order to al counsel of record.

ENTER: This22™ of June, 2005.

/9 Glen E. Conrad
UNITED STATESDISTRICT JUDGE




